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'ﬂne Permanent Mission of the Republic of Azerbaijan to the United Nations

Office and other International Organizations at Geneva presents its

¢ompliments to the Secretariat of the United Nations Economic Commission

for Europe (UNECE) and has the honour to transmit herewith the views of the

2zpublic of Azerbaijan on paragraphs 45 and 46 of Draft Finding and
recommendations further to a submission by the Republic of Azerbaijan
regarding the Republic of Armenia (ETA/IC/S/3) and the response of the
epublic of Azerbaijan in respect of the submission of the Republic of
menia relating to the Implementation Committee under the Convention on

Environmental Impact Assessment in a Transboundary Context.

Tlie Permanent Mission of the Republic of Azerbaijan to the United Nations
Gifice and other Intemational Organizations at Geneva avails jtself of this
offportunity to renew to the Secretariat of the United Nations Economic
Cémmission for Europe the assurances of its highest consideration.
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 Views of the Republic of Azerbaijan on paragraphs 45 and 46 of
"{ Draft Finding and recommendations further to a submission by the Republic
i of Azerbaijan regarding the Republic of Armenia (EIA/C/S/3)

'Notiﬁcation . process and exchange of information, public participation, and
i consultations are crucial and integral part of the environmental impact assessment
i process. . |

: Noﬁﬁcatidn process and exchange of ihfnrmgﬁon.

. The Asticle 3.1 of the Espoo Convention sets out the procedural framework of
notification process. According to the Article: a- proposed activity listed in
Appendix T that is likely to cause a significant adverse transboundary impact, the
- Party of origin shall, for the purposes of ensuring adequate and effective
~: consultations under Asticle 5, notify any Party which it considers an affected Party
 as early as possible and no later than when informing its own public about the

i proposed activity,

; The Article 32 of the Convention also indicatés the requirements for the content of
.. the notification without presciibing any specific means of communication for the
; notification process. S ‘ :

" The Azerbaijani side believes that the very nature of notification process is to
inform 'the Affected Party on proposed activity. Tt is; therefore, all commonly
accepted written means of communication i.e. letter, fax, e-mail messages for the
purposes of notification process should be considered valid and compatible with
the requirements of the Convention. -~ o

‘i 'With regard to response by the Affected Party to the notification, we believe that
. the core purpose of such response should be an expression of the will (which may
t may not include an opinion on substance and merits) to participate in the
environmental impact assessment process. Unlike the notification, the Convention
oes not set ont specific requirements as for the format and content of the response
o the notification. B | |

Therefore, all above-mentioned written means of communication that deliver the
. will of the Affected Party to the Party of Origin are legally valid and in line with
- the provisions of the Convention. Thus, any means of communication specified
- above cannot and should not justify the failure of the Party of Origin to comply
. with its obligations under the Convention. =~ |
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In the .abseﬁce'd'f the diplomatic relations as a result of the continuing occupation
of the territories of the Republic of Azerbaijan by the Republic of Armenia, the
Azerbaijani side is of the view that within the environmental impact assessment

" process notification or ‘response via an intermediary body (in this case the

Secretariat) would be an appropriate way of communication.

Moreover, we beﬁéve ‘that the non.exjsténce of diplomatic relations does not
i preclude Parties to the Convention fulfill their obligations, including those

. pertaining to notification and exchange of information be it directly or via an

. entrusted intermediary.

. Public participation -

\ Atticle 3.1 ‘of the Convention obligates Armeuia'," for the purpose of ensuring
.. adequate and effective consultations under Article 3, to notify an Affected Party,

T

- namely Azerbaijan, as early as possible and no later than when informing its public

about the proposed activity. In this respect, it should be noted that Armenia failed

"' to inform Azerbaijan before. informing its public about the proposed activity, This

is evident from the letter by Mr. Aram Harutyunyan to Mr. Nicolas Bonvoisin,

ir dated 27 August 2010 informing the Secretariat, inter alia, about the public hearing
i on the planned project proposal which should have taken place on 24 August 2010.
. In accordance with Article 3.1, Armenia should have iriformed Azerbaijan prior to
¥ informing its public and conducting public hearing on the planned project

proposal. Thus, by informing its public and conducting public hearings on the

* Nuclear Unit as'a proposed activity, Armenia has breached the requirements of
i1 Article 3.1, e . ‘ 3 S

i ConSultaﬁons o o

. Taking into consideration the exceptional circumstaiices, the Azerbaijani side is

i ready to engage in consultations with the Arménian side with participation of an

-

ermediary body (in this case the Secretariat) in accordance with provisions of

" Article 5.of the Convention. -
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. The Response of the Republic of A,Erbaiig}; in respect of the 3ubmi.13inn of the Republic of

'Atinenia relumting to the Iinpl e : j nyironmental

In accordance with the submission of the Republic of Armenia (Armenia) as of 31.08.2011 ( the
“Submission™), Armenia alleges that the Republic of Azerbafjan (Azerbaijan) by failing to
notify Armenia as an allegedly affected party concemning the proposed activities, listed - in
Appendix I of the Convention, namely developing Azeri-Chirag-Guneshli, Shah Deniz as well as
Baku-Novorossiysk pipeline, Baku-Thilisi-Ceyhan pipeline, South-Caucasian pipeline and
Sangachal terminal (together refered o as “Projects”) which falls within the scope of
paragraphs 1, 8, 15 and 16 of that Appendix, has breached 2 mumber of provisions of the
Convention (namely Asticles 2 (4) and 3 (1) and para. 5(b) of the Decision II/2 on Review
Compliance of the Convention (as adopted by the Megting of the Parties fo the Convéntion, 3™
meeting, 1-4 June 2004, Caviat (Croatia), ©~ = )

We believe that the allegations set out in the Submission are not based on valid substantive and
legal procedural grounds as provided in the relevant provisions of the Convention and the
recognized principles of international law and for that reasons the Subtmission shall be dismissed.

.. We believe that Armenia has not been an affected party under the definition of the Convention in
.. connection with the implementation of the Projects in the Caspian Sea by taking into accounts,
" including but not limited to, geographical, technical and fegal considerations required under the
Convention and thereforé,‘-Azerbaijanwas not obliged under the Convention to notify Armenia
about the Projects and involve Armenia in preparation of the relevant environmental impact

L - NoﬁeRétrnacﬁye Legal Effelét of the Convention

L. We believe that the allegations in the Submission are not valid, infer alia, by the non-
- retroactive legal force of the Convention in relation to Azerbaijan. Pursuant to Article 18 of ‘
the Convention “for each State or organization...which ratifies, accepts or epproves this
- Convention or accedes thereto after the deposit of the sixteenth instrument of ratification,
- acceptance, approval or aceession, this Convention shall enter into force on the ninetieth day
- after the date of deposit by such State or organization of its instrument of ratification,
acceptance, approval or accession”. Pursiant to the records of status of ratification of the

- Convention, Armenia has rafified the Convention on 21 February 1997 and Azerbaijan has
- ratified the Convention on 19 February March 1999 Henceforce, under Article 18 of the
Convention and the date of the legal force of the Convention by Azerbaijan as of 25 March
1999, the below mentioned-projects pre~dates the effective date of the Convention in relation
to Azerbaijan and therefore, Azerbaijan did not have any obligation to notify Armenia or

 other Parties to the Corvention about such projects including conducting of environmental

impact agsessments. .

- We would like to bring to your attention that the major oil and gas projects of Azerbaijan

which the Submission refer to were signed and conducted ptior to the date both Armenia and

. Azerbaijan has acceded to the Convention and such activities did not qualify within the scope
of the Clonvention and the conducting of the EXAs related thereto, namely:

() ~The production-sharing agreement on exploration, development and production of

' Azeri—Chimg—'-DeepWﬁtenf Gunieshli oil ficld between SOCAR, BP, Unocal, Lukoil,

1
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- Statoil, ExxonMobil, TPAO, Devon Energy, Itochu and Amerada Hess was signed on
R September 20, 1994 and ratified by the Parliament of Azerbaijan on December 1994
T (e “ACGPSA™), . - | | |
i (i) The production-sharing agreement. on exploration, development and production of
- Shah Deniz gas field berwsen SOCAR, BP (operator), Statoil, LukAgip, TotalFinaElf,
OIEC of Iran and TPAO was signed on Jung 4, 1996 and ratified by the Parliament of
- Azerbaijan on Qctober 17, 1996 (the “Shah-Deniz PSA™);
- (i) A contract on the transportation of Azerbaijani oil via Russia to the Black Sea port of
. 'Novorossiysk .was signed on 18 February 1996, The trilateral contract for
Novorossiysk pipeline was concluded between the Azerbaijan International Operating
- Company, SOCAR and Transneft. The oil transportation through the pipeline started on -
25 October 1997, R [ '
(iv) The Sangachal terminal is not a separate project as such, it is envisioned under the the
-~ -ACG PSA. The construction of the Sangachal terminal began in 1996 in relation to
Barly. Oil Project under the ACG PSA which foresaw construction of pipelines,
including but not limited, to Novorossiysk. Qil was first exported from the Sangachal
terminal in October 1997, o |

. Subject to the foregoing, we believe that the effective date (25 March 1999) of the
Convention in relation to Azerbaijan invalidates the Submission’s allegation in respect of
breach of a number of pmvi‘sic}hs‘of the Convention by Azerbaijan,

L Armei;'ia was .no‘t' an atféi:'ted Party under“thg::‘ Convention

- The Submission alleges that f‘%ﬂhiﬂ is considered an affected party under the provisions of
. the Convention”, however, the Submission fails to substantiate and prove an alleged
significant impact of the implementation of the Projects on Armenia and Armenia have not

" indicated its willingness and failed to inform Azerbaijan that it would be affected by a

- significant adverse transboundary impact in connection with the Projects under the relevant
. terms and conditions of the Convention. B R

5. We believe that a- Party claiming to be an affected party under the definition of the
- Convention should prove beyond reasonable doubt and provide reasonable Justification to the
party .of origin that it will reasonably be affocted by potential significant impact of the
activities listed in the Appendix 1 of the Convention. This assertion derived from the genetal
principle of law, as well as from the purposes of the Convention. Therefore, we would like to
reiterate’ that “likely transboundary impact” of a proposed activity should be proven by an
allegedly affected Party with the higher standard of “beyond reasonable doubt” supported by
all intemationally ‘recognized relevant documentations and data rather thap statement of
~ Speculative assumptions, Hence, we believe that there should be a heavy burden of proof on a
Party claming to be an affected Party under the Convention.. Otherwise, the Convention may
be interpreted by some countries in bad fhith, which would establish undesirable precedent.
As a result, major development projects within the meaning - of Appendix 1, may be
potentially hindered and the purpose and objectives of the Convention would be defeated.

:6. We believe that the allegations in the Submission in relation to alleged qualification of
Armenia as an affected Party, inter alia, fails to pass any test of reasonableness under
Articles 1 (iii), 2.4 and 3 of the Conventiog, Subject to the foregoing, Armenia in it
Submission failed to show and. prove beyond reasonable doubt: (i} to what extent Armenia,
- without being a littoral state in the Caspiécn Sea, was significantly affected by transboundary

2
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effect of offshore oil and gas development projects in the Caspian Sea conducted by
international consortia (nainély, ACG PSA, Shah Deniz PSA); (i) under what reasonable
conditions (including but not limited to geographical, technical and legal) Armenia can be
qualified as an affected Part by virtue of construction of Novorossiysk - pipeline and
Sangachal project, Baku-Thilisi-Ceyhan and Baku-Thilisi-Frzurum gas pipelines.

. Moreover, if Armenia considered itself, as alleged in the Subinission, that it would be
- affected by a significant adverse transboundary impact as a result of implementation of the
Projects, even if it was not served a notification by Azerbaijan regarding the Projects, as an
allegedly affected party it could have requested Azerbaijen during the implementation of the
Projects and preparation of environmental impact assessments and the Parties exchange
sufficient information for the purposes of holding discussions on whether there 15 likely to be
8 significant adverse tfansboundary impact as required under the Convention. Pursuant to
Article 3.7 of the Convention, when a Party considers that it would be affected by a
significant adverse transboundary impact of a proposed activity listed in Appendix I and
wheri no notification has taken place in accordance with paragraph 1 of this Article, the
concerned Parties shall, af the reguest of the. affected Party, exchange sufficient information
. for the purposes of holding discussions on whether there is likely to be a significant adverse
transhoundary impact. | L |

- However, in light of Article 3.7 of the Convention, Armenia failed to make such request to
Azerbaijan during the implementation of the Projects and preparation of environmental
inpact assessments and Armenia’s current allegations, after the completion and full-

- fimctionality of the Project and environmental impact assessments relating thereto, are not
consistent with the requirements of the Convention, namely Article 3.7 of the Convention
and good faith approach, . ' - -

. The failure of Armenia, allegedly an affected party, to tequest Azerbaijan ymder the
Convention or otherwise during the implementation of the Prajects and conducting of
environmental and socio-economic impact assessments in relation to thereto coupled with the
position of Azerbaijan as to the non-recognition of Armenia as an affected Party under the

- Converition, constitutes an acknowledgement and recognition by Armenia on the nop-

* existerice of transboundary effect of the Projects on Armenia under the general principles of

international  law, namely, including but - not  limited to, the principles  of
estoppel/acquiescence. Accordingly, subject to the foregoing, Armenia cannot invoke the

. allegations as set out in the Submission to wrongly claim breach of a number of provisions of
the Convention after thie completion of the Projects. =

0. In addition to the ane&nbntioﬂed points, we believe that Armenia cannot reasonably be
- considered as an affected Party under the requitements of the Convention since no

| connection with the belbw-mcntioned Projects identified significant transboundary
environmental impact on Atmenia; - -

Novorossiysk Dll pipeline |
. Bakquovorossiysk'npipéli-h.e— North Route E'x"port Pipeline (NREP), a5 a part of the same
Early Oil Project was reconstructed for oil wansportation from Chirag oil field to

‘Novorossiysk. This pipeline was already operated in soviet period and was reconstructed
later. Therefors, the - decision on this pipelisie restoration was also made before Espoo
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. Convention ratification in’ 1996, Tt lies along the Caspian scashore and in no way affects
Armenia. . R -

Azeri—C’k'irag-Gunehsﬁ and Shah :Dérlziz projects

. “The contract between the. Government of the Republic of Azerbaijan and international oil

. consortium, operator of which is BP Company, on exploration and development of Azeri-

Chirag-Guneshli oil field” was ratified in 1994, The corresponding agreement on

- development of Shah Deniz gas field was signed and ratified in 1996,

- Notwithstanding the fact that the' ACG and Shah-Deniz PSA were signed and the
implementation of these projects were conducted and completed before the entering into
force of the Convention in relation to Azerbaijan, we would like to bring to your attention

-~ that there were conducted extensive environmental and social impact assessments (including

- Environmental and Social Action Plan, Public Consultation'and Disclosure Plan, Monitoring

~ and Reporting) related to ACG PSA (Phase 1,1 22 and 33) and the Shah-Deniz gas field

. {Phase 14 and Phase 25) by intemationally recognized companies. It should be reiterated that

the ACG and Shah-Deniz environmental' and socio-economic  imipact assessment reports
respectively did not identify any franshoundary effects of the oil and gas development

| projects in relation to Armenia. . . o

14. The hydrocarbons fields mentioned by Armenian side - Azeti-Chirag Guneshi (ACG) and

Shah Deniz are. located in the Caspian Sea at a very long distance away from seashore,

Armenia has not an access to the sea and located hundreds kilometers away from it and

"t therefore, can siot be an affected party in these projects, = e

':"15. The Sangachal terminal is 535 km to the south from Baku on the Caspian shore that is no way
1o be considered a transboundry object, Besides, the decision on the terminal construction as

* apart of Early Qil Project was also made in 1996, . - . '

 Boku-Thilisi-Ceyhan Pipeling

Two other pipelines - Baku-Thilisi-Ceyhan (BTC) and South-Caucasian pipeline (SCP) lie in
. one corridor from Baku to the north-west of the countty p to the border with Georgia. .
16. The Baku-Thilisi-Ceyhan pipeline was designed, built and operated in accordance with BP's

corporate environmental requiréments, policies and management systems and the relevant
 host-government agreements.® On 11 June 2003, the International Finance Corporation and
. the EBRD approved the. BTC's Environmental Impact Assessment for Azerbajjan, Georgian
- and Turkish sections of the pipeline, cairied out by several consultancy companies, including
Environmental Resources Management (ERM), for BTC Co, and released them for a 120.

- day period of public cousultation, = -

ACG Environmental Impact Assessment Phase 1
) ; ofm/gepericariicle.do%cate Id
ACG Environ
Wi b
ACG Env
tp://www. by g icart lE.d?Cﬂ‘l‘BId ) ‘ 409 . . ] ‘
Shah Deniz Environm and Socio-Economic Impact Assessment Report for Stage 1, Angust 2002

D jerigarticle aleeoryld=2006662& contentld=70 4175 , :
/i, Shah Deniz Environmental and Socio-Economic Impact Assessmient Report for Staje 2 (Infrastructure Project),
i'@-%ﬁﬂll, e/ www.bp.cg sectiongeperi atticle doZcategoryld=5030 85&contentld=7071310
if Bako-Thilisi-Ceyhan Environment Impact Assessment Azerbaijan Section December 2002;
i igipe/f .bp.com/liveassets/bp ternethp _caspian/bp caspian en/STAGING/local asser
nglish BSIAs Azerbaiian Content Te hhical Appendix BTC " Tech Acia

mental Impact Assessment Phase 2
m/genericarticle.dg?cate

s/downloads pdfa/vya
Insues.pd
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* 17. The closest to Armenia pipeline sections lie at the héight 300m above sea level when at the
" border with Armenia this indicator makes 619 m above sea level, The smallest distance from
the “pipelines to the Armenian border ‘makes 15 km. Th

unt of oil in no way can spread
over 15 km (the minimum distance to the border with Armenia) and rige up t0 300m.

18. The BTC Envir@nméntal Impact Assessment has not idehtiﬁéd ény transboundary effects of
the construction and operation of the pipeline in relation to Armenia.

Bakq-Tbilisi—Efzurﬁm Gas Pipeline (South Caspian Pipeline)

environmental guidelines and po.liciés, the maii'n categories of Whinh are set forth below:”

* National legislation (jcl uding the Intergovernmental Agreement and Host Government
Agreement - the IGA and HGA, respectively — which form a prevailing legal regime
under domestic law in Azetbajjan); - R '
. ® International Finance Institution (FD) Policies; N

* Inietnational treaties which the Republic of Azerbaijan is a party;
* BP Corporate Policies. S . L

+40. The South Caspian Pipeline Environmental Impact Assessment has not identified any

¢ transboundary- effects of the construction and operation of the pipeline in' relation to

Armenia ! T L ' , '

- Pipelines project has several levels of protection — from design development and quality of
i tion. Emergency response plan

s depending on accident level up to season of year, weather

There are 2 oil spill response basis along pipelines on the

Interndtional Finance Cotporation for environmental and social impact assessment (ESIA)
documents preparation, Every ESIA document related to development, exploration,
operation, storage and transportation of oil and ‘gas includes section of possible
transboundary effect of each project after 1999, S | : |
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22. Environmental and social impact assessment for these projects and monitoring program
~ {post praject analysis) were developed and implemented by leading internationa} companies
such as Woodward Clyde International (UK. branch), Darmes & Moore, Det Norske Veritas
(Norway), RSK (UK), AETC - Azerbaijan branch of RSK (UK) and others which have good

- reputation and work expetience in oil and gas industry all aver the world, .

‘v 23.National procedure of EIA was applied to esch above-mentioned project. All these EIA
. projects include information presented in the Appendix 2 of the Convention and developed in
accordance to the requirements of the International Finance Corporation (IFC) and thejr
compliance to- environmental safety is confirmed by. environmental audit of mentioned
objects yearly.. The program of impact assessment of these projects included mandatory
consultations with public and environmental NGOs, Public awarentss began at earliest stage

of projects development. Injial version of EIA was presented to public 60 days before

» scttlements administrations,
sume of projects were prepared and dis

tributed among public.

 Pipelines construction projects were financed by major financial organizations such as World

- Bank (WB) and EBuropean Bank of ‘Reconstruction and Development (EBRDY), ESIA

¢ documentation was reviewed by experts of these organizations and they have not identified
. any transboundary effect on Ammenia and granted finance for projects implementation,

resources of Azerbaijan did not identify “a transboundary effect” on Armenian side in the
impact assessment documentation. L - '

Thus, all thé“ above-mentioned facts and details "prove. that the allepations set out in the
submission of the Republic of Armenia are groundless and therefore, the Republic of
Azerbaijan has 10 any obligations with respect to Armenia, .

as additional infqmﬁbn it éhouid bé. mentioned that the expertise is carried

institutions and specialist in narrow fields which have good reputation, representatives of
- environmental NGOs), Specialist of wide ‘profile were enlisted for these projects-
‘ecologists, zoologists, botanists, geologists, geographers, hydrogeologists, chemists,
* geophysicists, soil sclentists; risk assessment experts, sociologists and ete.

‘Work on significant projects (appendix 1 of Espoo Convention) begins from scope of work
definition which agrees with the Ministry of Ecology and Natural Resources, Then public
hearings are held and draft version of EIA document is submitted to the expertise, After the
expiry of time (minimmim 3 nonths) the Conclusions of the State Expertise is sent to initiator
of project for elimination of defects and making necessary corrections. :
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After certain period of time corrected version of EIA is returned o the Ministry of Ecology
. and repeatedly reviewed by experts and could be returned for revision again if it is necessary,
. In case of need meetings and cbnsultations. are held with initiators of project.

Initiators of projects hold 'publié hearings for projects.

EIA documentation requires the following: ,
- - description of baseling environment condition
- technology and target of the project
-. . alternatives to the proposed project .
.= Dpossible impacts of unugual and unforeseen situations ‘
- conerete measures to reduce impact in routine and £mergency situations
- sk asséssment = : o - -
- methods of impacts definition and measures to reduce impacts
- = short term and long term (if necessary) environment monitoring program
= hon technical resume anly for major projects
- public hearing protocol =~ . - T
- after 1999-description of possible transboundary effect

Post project mdhitoring is carried out after project implementation accotding to agreement
with project initiator. Besides daily departmental monitoring is carried out for above
mentioned projects and results are submitted to the Ministry of Ecology and Natural
Resources, T o ‘ ‘

again to the expertise. .~ o e

Positive conclusion of the State Expertise gives the right for project implementation byt it

could contain obligatory conditions for permission. The Ministry of Ecology and Natura]
- Resources takes the conirol of these conditions implementation, - |




