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INTRODUCTION

This guide provides citizens and non-governmental organizations (NGOs) with clear and
simple advice on how better exercise their rights to know and participate in environ-
ment-related decisions. This guide focuses on one important issue: what opportunities
the public has to express its concerns about a decision which affects their environment
but is taken in a foreign country. In Europe these opportunities are provided by the

Espoo Convention and are available to citizens of 43 states.

We all share one environment which does not recognize borders. The public has the
right to be informed and to express its comments about decisions to authorize an in-
dustrial project which can affect their environment, even when the decision is taken by

a foreign country. This guide explains in detail how to use these rights in practice.

This guide is about both lessons to be and already learnt. European ECO Forum mem-
bers have long experience in application of the Espoo Convention and using available
mechanisms to challenge its violations. We have also participated in the development
of the Protocol on Strategic Environmental Assessment, which came into force in July
2010. Yet, there are lessons we will learn about using the Espoo Convention. We hope
this guide will foster application of the Espoo Convention by helping the public to un-

derstand how to use it.

The first key to protection of your rights is to know about them. Rephrasing Brecht’s,
you may lose when exercising your rights, but you already lost if you do not try. We
hope this guide will help you protect the environment for the benefit of present and fu-

ture generations.



" [ WHAT IS THE ESPOO CONVENTION ABOUT?

The Espoo Convention is the short name for the UNECE Convention on Environmental

Impact Assessment in a Transboundary Context, signed at Espoo (Finland) in 1991.
The Espoo Convention is an international treaty that obliges states to evaluate the en-

vironmental impact of commercial projects when such projects can affect the environ-

ment of another state. You must be consulted when such evaluation takes place!




ropean Union).

Country/Party
Albania
Armenia
Austria
Azerbaijan
Belarus

Belgium

Bosnia and Herzegovina

Bulgaria
Canada

Croatia

Cyprus

Czech Republic
Denmark
Estonia
European Union
Finland

France
Germany
Greece
Hungary

Ireland

Italy
Kazakhstan
Kyrgyzstan
Latvia

Today, the Espoo Convention places obligations on 44 parties (43 states and the Eu-

Date of ratification

4 Oct 1991
21 Feb 1997
27 Jul 1994
25 Mar 1999

10 Nov 2005
2 Jul 1999

14 Dec 2009
12 May 1995
13 May 1998
8 Jul 1996
20 Jul 2000
26 Feb 2001
14 Mar 1997
25 Apr 2001
24 Jun 1997
10 Aug 1995
15 Jun 2001
8 Aug 2002
24 Feb 1998
11 Jul 1997
25 Jul 2002
19 Jan 1995
11 Jan 2001
1 May 2001
31 Aug 1998



Country/Party

Liechtenstein
Lithuania
Luxembourg
Montenegro
Netherlands
Norway
Poland
Portugal
Republic of Moldova
Romania
Serbia
Slovakia
Slovenia
Spain
Sweden
Switzerland

The former Yugoslav Republic of
Macedonia

Ukraine

United Kingdom of Great Britain
and Northern Ireland

A fully updated list of the countries is available at the Convention’s website:
http://www.unece.org/env/eia/

Date of ratification

9 Jul 1998
11 Jan 2001
29 Aug 1995
9 Jul 2009
28 Feb 1995
23 Jun 1993
12 Jun 1997
6 Apr 2000
4 Jan 1994
29 Mar 2001
18 Dec 2007
19 Nov 1999
5 Aug 1998
10 Sep 1992
24 Jan 1992
16 Sep 1996
31 Aug 1999

20 Jul 1999
10 Oct 1997



WHAT EXACTLY DOES THE ESPOO CONVENTION MEAN
FOR YOU?

First consult — then permit

Before allowing an industrial project to
take place, the country of origin must
notify and consult affected parties and
the public in the affected area.

The affected country and the public in the affected area must be able to express its
views and comments about the proposed project. The final decision on the proposed
project must take due account of these comments. The final decision must be com-

municated to the affected country and the public.

Not all projects are subject to consultations under the Convention. The Espoo Conven-
tion applies only to limited types of projects, basically those listed under Appendix | to



the Convention. Currently, the list contains 17 activities, including large power plants,

steel production, motorways, dams, mining, etc.

Note that there are at least two possible scenarios for you when you are concerned
about a proposed project: you live in a country where the project will be constructed
(you are in the country of origin) or you are concerned about a project that will be located
in another country (you are in the affected country). In the first situation, you can only
enforce the application of the Espoo Convention. In the second situation, you have spe-
cific procedural rights. In both cases, you need to understand when and how the Con-
vention shall be applied to be able to challenge the legality of the proposed project. For
the sake of clarity, this guide describes the relevant requirements and your rights from

the perspective of you being concerned by a project in another country.



ARE YOU CONCERNED ABOUT A PROPOSED PROJECT
IN ANOTHER COUNTRY?

If you feel concerned about a proposed ?1:"" . & B _:W
project in another country, first check
whether the proposed project requires
consulting with you under the Espoo
Convention. If it does, then you can de-
mand to be consulted before it is put into

operation.

Your checklist includes two major is-

sues:

e is a proposed project listed in Appendix | to the Convention?

e is it likely to cause a significant adverse transboundary impact?

The proposed project must meet all the requirements described above.

Is it listed in Appendix 1?

The first thing to do is to look at the Appendix | to the Espoo Convention and check

whether your project falls under any types of activities listed there.




Appendix | lists various types of activities, from nuclear reactors to deforestation. Note:
most of the activities know a “threshold value”, which is a requirement on the size or
specific characteristics of an activity. Therefore, it is often not enough to find an activity

on the list, but also important to prove that it meets minimum requirements on its size.

Impact on you — key to your participation

Application of the Convention is triggered depending on the possible impact by a pro-
posed project. More specifically, the impact should be:

o Transboundary
o Adverse

o Significant

o Likely

The impact you are concerned about should be “transboundary”. This means it cannot
originate from a project located in the same country. Instead, the impact should come
from a project located in another (e.g., neighbouring) country. At the same time, “trans-
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boundary” impact does not only mean having global, but any geographical scope (e.g.,

local).

Example: A large oil pipeline is planned in country X. The Espoo Con-
vention is applicable in case the pipeline might have an impact on the
environment of another country(-ies). If the pipeline only impacts the en-

vironment of country X itself, the Convention is not applicable.

The impact you are concerned about should be “adverse” (negative). This means that
while all impacts are “screened”, you must be consulted only if you are going to be

negatively affected by the proposed activity.

The impact you are concerned about should be “significant”. This often poses a prob-
lem in practice. The key criteria to define significance are the size, location and effects
of the proposed project. These criteria are described in Annex Ill to the Espoo Conven-
tion. In practice, the proponents often try to split the project into small parts and by
doing so to evade overall assessment and significance criteria. This is called “salami

slicing” and it cannot be justified under the Espoo Convention.

Example: A company wants to build a waste incinerator for pesticides
just a few kilometres from the area where you live. Clearly, the impact on
you would be very different if such an activity would take place a few

thousands kilometres from you.

The impact you are concerned about should be “likely”. Likelihood means a degree of
probability that the proposed project will affect you. In practice, “likely” means “having

a high probability” and is subject to expert opinion. However, in some cases - such as
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in the case of industrial accidents - it can be more a question of whether the accident

is likely to cause impact than what is the likelihood of the accident itself.

Note that in many cases a proposed project is likely to affect several countries. In this

case the country of origin shall start consultations with each of the affected countries.



ARE YOU CONSULTED?

If a proposed project is identified as falling under requirements of the Espoo Convention
(as described above), the country of origin shall start a consultation procedure with af-
fected countries. This is a separate procedure which is additional to any relevant na-
tional permitting process. At the same time Espoo Convention procedures shall be

carried out before a decision is taken to authorize the proposed project.

In short, a consultation procedure is a dialogue between two (or more) countries about
a proposed project on the basis of environmental impact assessment documentation.

This dialogue necessarily includes the possibility for the public to raise its concerns.

A consultation procedure includes these key stages:

e Notification of the affected countries
e Preparation of the environmental impact assessment documentation
e Consultations between countries concerned

e Final decision

In addition, all these stages include specific procedural steps required by the Conven-
tion. The graph on the next page provides an overview of various procedural steps

within consultation procedures under the Espoo Convention.



The flow-chart of the stages of an asessment
according to the Convention

INITIATION BY INITIATION BY THE
THE COUNTRY OF AFFECTED
ORIGIN COUNTRY
(Art. 37)
application
stops if the NOTIFICATION (Art. 3.1, 3.2) PUBLIC
ghieatad PARTICI-
Party is not PATION
interested CONFIRMATION OF PARTICIPATION TO (Art. 3.8, 26
in partici- THE APPLICATION OF THE CONVENTION 22,42)
pating (Art. 3.3) i
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(Art. 3.5, 3.6) e
more
PREPARATION OF EIA rounds
|  DOCUMENTATION (Art4/Appll) | |
SES R =
DISTRIBUTION OF THE EIA
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AFFECTED PARTY (Art, 4.2)
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— |TRANSMRTAL OF FINAL DECISION DOCUMENTATION (Art. 6.2) |
if Parties
so deter-
mine | POST-PROJECT ANALYSIS (Art. 7.1/App. V + Art. 7.2) |

Source: Guidance on the Practical Application of the Espoo Convention,
ECE/MP/EIA/8



Have you been notified?

The country of origin must notify all pos-
sibly affected countries about the pro-
posed project. If the country of origin
does not notify them, this is already a vi-
olation of its legal obligations under the
Espoo Convention. The notification has
to include certain information on the pro-

posed activity.

Lack of natification is probably the most frequent violation of the Convention. You can
check whether a notification has been sent to your country by contacting your national
focal point for the Espoo Convention (normally this is the Ministry of Environment). If
no notification was sent, you can push your government to contact the country of origin
and also put pressure on the country of origin yourself by contacting the focal point
there or by contacting non-governmental organizations. You can also contact the Eu-
ropean ECO Forum if you need help identifying relevant NGOs in the country of origin.



If the notification was sent, your government has to respond whether it wishes to par-
ticipate in the environmental impact assessment (EIA) procedure. Note however that
sometimes governments do not want to have any consultations on the proposed project
for political or other reasons. When this is the case and when your government informs
another country that it does want to enter into consultations, it stops the whole process.
It means you will not be consulted since your government decided not to start consul-
tations under the Espoo Convention.

You must be notified about the proposed project if the countries concerned have de-

cided to enter into consultations. You have the right to be informed about the proposed
project and submit your comments or objections. It is a joint obligation of your country
and the country of origin. The government must inform the public residing in the areas
likely to be affected. Today, many governments use electronic mail and websites to in-

form the public about such projects.



Did you get a project description?

It is not enough to have only brief information about the proposed activity. Upon start
of the consultations between the countries concerned, detailed documentation on en-
vironmental impact assessment must be prepared (EIA documentation). This may in-
clude the need for your own country to send information about affected areas. The EIA
documentation may be developed in a different form depending on national legislation
(study, report, etc). EIA documentation prepared by the country of origin must be dis-

tributed to the public concerned. You must have a possibility to study it.
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The following elements of EIA documentation are especially important to consider: al-
ternatives and the potential impact on the affected country. Too often, the country of
origin puts little emphasis on assessing alternatives to the proposed activity, including
zero-option (no-action alternative). As the public concerned, you can require a revision
of EIA documentation to include alternatives. Quite often, the EIA documentation you
get is a translated copy of “national” EIA, and therefore it often lacks assessment of
the impact on your area (areas in the affected country). Since the proposed activity was
already screened as likely to have a transboundary impact, an assessment of such im-

pact must be part of the EIA documentation you get.

The EIA documents you get must be equal (in terms of content) to those available to
the public in the country of origin. However, in practice the country of origin may de-
velop a short version of the EIA documentation for consultations with other countries,
which may not be sufficient for effective and adequate participation of the public. You

can request access to full EIA documentation in your own language.

Can you submit your comments or objections?

You have the right to express your comments or objections on the proposed project.
This may happen in several ways: at a public hearing in your country, by submitting
written comments to your authorities (focal point of the Espoo Convention) or even di-

rectly to the relevant authorities of the country of origin.

It is important to understand that both countries — the country of origin and the affected
country —bear joint responsibility for organizing the public participation process. The
country of origin cannot effectively organize consultations with you without involving
your own government. Therefore, it is important to understand that your government
plays a role and is obliged to facilitate consultations with the public concerned. Yet,
the country of origin must offer you the possibility to comment on the proposed activity

(even if no hearings or other procedures are organized in your own location).



ARE YOUR CONCERNS TAKEN INTO ACCOUNT?

The final decision to authorize a planned !'_:' 5

activity must take due account of your
comments. In addition, the final decision
must take due account of the EIA study
and the result of consultations between
governments on the proposed project. At
a minimum, this means that you have the
right to receive the final decision. The de-
cision itself must include reasons and
considerations on which it is based.
Therefore, the final decision should in-

clude text with consideration of the comments received.

IS THE COUNTRY IN VIOLATION? H BB

There are numerous possible violations of the Espoo Convention, especially related to

procedural requirements. Such violations may include:

e Country of origin does not apply the Espoo Convention to the proposed activity
¢ The public is not consulted while consultations between governments take place
® The procedure for consulting the public is not in line with the requirements of the



Espoo Convention

* The outcomes of public participation are not taken into account

Clearly, the first tool to ensure compliance is national remedies (administrative proce-
dures, courts). At the same time, the Convention has a special body entrusted to over-

see implementation of the Convention — the Implementation Committee.

How can the Implementation Committee help?

The Implementation Committee can open proceedings if the Convention was violated
in a specific case. The Implementation Committee can open a case in two situations:
a) if a country files a submission alleging non-compliance, including by another country

or b) acting on its own initiative when it becomes aware of possible non-compliance.

The second method is most relevant for NGOs. As a member of the public, you can
send a complaint (formally called “information”) to the Implementation Committee al-
leging that a country failed to implement the Convention. Such complaint does not au-
tomatically start a case, but if the allegations are considered serious enough the

Committee can start a case on its own initiative.

Your complaint may allege non-compliance either by your own or by another country.

The complaint can be sent by regular or electronic mail.



Your complaint must meet the following basic requirements:

(a) it is not anonymous;

(b) it relates to an activity listed in Appendix | to the Convention likely to have a sig-
nificant adverse transboundary impact;

(c) the information is the basis for a profound suspicion of non-compliance;

(d) the information relates to the implementation of the Convention provisions.

In addition, you can encourage your government to file a submission in a specific case.

This would automatically trigger the case in the Implementation Committee.

What can happen if you win your case?

After the Implementation Committee finds that a country was in non-compliance, the
case is submitted to the Meeting of the Parties of the Convention. The MOP can take
several “sanctions” (or measures) vis-a-vis a country that was found to be in non-com-
pliance with the Convention. It can request adoption of new legislation, or even sus-
pension of the project itself. What is most important is the political pressure which such
decisions put on a country. The Implementation Committee and MOP will monitor the
implementation of the decision by MOP.






WIDER DECISIONS

decision which assumes implementation
of certain projects in the future. It can
concern energy policy, forestry develop-
ment programmes, etc. Such decisions
are not “project level” themselves, i.e.
they do not authorize a specific pipeline
or plant. However, they still require as-

sessment from the perspective of their

environmental impacts. This is called
strategic environmental assessment.
Strictly speaking, the procedures under the Espoo Convention apply to project-type
activities, while countries are encouraged to apply the Convention to plans, pro-

grammes and policies.

In 2003, the countries adopted the Protocol on Strategic Environmental Assessment
(SEA) to partially address this issue. It entered into force (became legally binding for
the states) on July 11, 2010.
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WHAT IS STRATEGIC ENVIRONMENTAL ASSESSMENT (SEA)?

Strategic environmental assessment means the evaluation of the likely environmental,
including health, effects, which comprises the determination of the scope of an envi-
ronmental report and its preparation, the carrying out of public participation and con-
sultations, and the taking into account of the environmental report and the results of

the public participation and consultations in a plan or programme.

The Protocol establishes detailed procedural requirements on the SEA process, includ-
ing screening, scoping, carrying out the evaluation itself, public participation, and the
final decision-making. The Protocol is much more detailed — in comparison with the
Espoo Convention — on public participation requirements. You can learn about your
rights under SEA by consulting a series of publications on this issue by the European
ECO Forum: Participatory SEA and Public Participation in Strategic Environmental De-
cisions. All publications are available at http://www.participate.org.

WHAT ARE THE KEY DIFFERENCES BETWEEN THE ESPOO
CONVENTION AND THE SEA PROTOCOL?

There are two major differences between these two instruments:
e Subject matter (EIA v. SEA)

e Transboundary aspect

The difference in subject matter is covered above. It is important to understand the
transboundary aspect as well. The Convention puts a major focus on procedures deal-
ing with proposed projects that have transboundary effects. In contrast, the SEA Pro-
tocol focuses largely on national decision-making. In other words, it provides the public
with wide participation rights in national decision-making (inside your own country). The
SEA Protocol addresses the transboundary effects issue, too, by requiring consultations
between the country of origin and the affected country on the proposed plan or pro-

gramme.



KEY ISSUES TO REMEMBER

e The Espoo Convention requires an environmental impact assessment for certain
activities which may have negative transboundary effects

® The public in the affected areas has the right to know and express comments or
objections about a proposed activity before the government authorizes such ac-
tivity

® The public can complain about violations of the Espoo Convention to the inter-
national body — the Implementation Committee

* The SEA Protocol provides for wide public participation opportunities in strate-
gic decision-making

¢ Public Participation Campaign of the European ECO Forum is a coalition of envi-
ronmental NGOs in pan-European region and can help you enforce the Conven-

tion or the Protocol



W GETTING HELP

This publication is available in English, Russian, Turkish and Ukrainian. For more copies

contact us.

For further information you can contact European ECO Forum:
Ms. Mara Silina

Enlargement Coordinator,

European Environmental Bureau/EEB (AISBL)

Federation of Environmental Citizens Organisations

http://www.eeb.org

Chair of the CB and Coordinator Public Participation Campaign,
European ECO Forum
http://www.participate.org

e-mail: mara.silina@eeb.org

Mr. Andriy Andrusevych
Governing Board Member, Co-founder
Resource & Analysis Center “Society and Environment”

http://www.rac.org.ua

Legal Expert,
European ECO Forum
http://www.participate.org

e-mail: andriy.andrusevych@rac.org.ua



