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A. THE BASES
1. The bases are:

- article 6 which fixes the principle of the liability of the guaranteeing
associ ati on,

- article 8.1 which specifies that the guaranteeing association will be held
jointly and severally with the persons I|iable,

- article 8.7 which inposes, as far as possible, the collection of the taxes
and duties fromthe person directly |iable,

- article 11 which fixes the conditions of appeal to the guarantee of the
guar ant eei ng associ ati ons when the discharge of a TIR Carnet is not
confirmed, that is to say when the proof of the presentation of the goods,
of the vehicle and of the TIR Carnet at the Custons office of destination
or of the transfer of the goods to a different Custons regi ne, could not
be provi ded.

2. In cases where proof of the regular discharge of the TIR Carnet or of the
transfer of the goods to a different Custons reginme, or even of the paynent of
the duties and taxes cannot be provided followi ng an official notification
addressed both to the guaranteeing association and to the holder, it can be
consi dered that the Custons debt is born. Fromthen on it is up to the
Custons authorities to undertake the necessary steps to obtain the paynent of
the el uded duties and taxes.

3. Therefore, the Custons authority has two types of debtors:

(a) The person directly liable who is without doubt the one on which the
obligation to pay the duties and taxes rests because the goods have been
imported or put into circulation. First comes the holder of the TIR Carnet.
But when he is able to identify the consignee of the goods, the latter becones
the person directly liable.

(b) The guaranteeing associ ation which is, for its part, jointly and severally
['iable.

B. DEFINITION

4, Joint liability and several liability are two different |egal notions.

5. Since each national law has its own solutions, it can be generally
considered that "joint liability" and "several liability" are defined as
fol | ows:

Joint liability: Liability of two debtors, each one for his own part and each

one benefiting of the right to dispute and to divide the
debt .
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Several liability: Identical liability of two or several debtors towards a
creditor. But because of the neasures of solidarity the
creditor has a nore or less linmted liberty of choice of
t he debtor against whomhe will take the steps to appea
to the guarantee.

6. Therefore, joint and several liability are two distinct |egal notions that
are however brought together and associated in article 8.1 of the TIR
Convention. Consequently, the association of these two types of distinct
liabilities in article 8.1 nmakes sense only within the framework of the
provisions of article 8.7 that limt the effect of the principle of solidarity
by the duty of the Custons authorities to request - before the introduction of
a claimat the guaranteeing association - the paynent of the Custons duties
and taxes fromthe person directly liable for these duties and taxes (Carnet
hol der, transport operator, consignee, inporter,...).

7. As a result, the guaranteei ng associ ati on becones responsi ble for the
paynment of the Custons debt, limted to US$ 50,000.-, on the condition that
the person directly liable is late in the paynent of his Custons debt and that
he was summoned in vain to settle it or that his insolvency be well known, or
also that it is not possible to contact himby use of normal procedures and
nmeans available to a State admi nistration

C. CONSEQUENCES FOR APPEAL TO THE GUARANTEE

8. Consequently, the wording of article 8.1, which specifies joint and
several liability, nakes sense only if this paragraph is seen in the context
of article 8.7. Therefore, it will only be in terns of specific facts that it
will be possible to determine under which reginme of liability the guaranteeing
associ ation can be inplicated and which procedure nmust be used by the Custons
authorities. The follow ng conclusions nmust therefore be defined:

(a) Wienever possible, the Custons authorities nust request the paynent of
duties and taxes fromthe Carnet holder who is the first one liable. As long
as he does not denonstrate that he has delivered the goods to a known

consi gnee, he is indeed presuned to have benefited hinmsel f of the fraudul ent

i ntroduction of the goods on the market. On the other hand, should the hol der
prove that he has delivered the goods to an identified person, the holder is
not the beneficiary of the fraud any nore, but it is the consignee who becones
the main person |iable.

Therefore the foll owi ng cases notably enter into this category:
(i) VWhen the transport operator or the consignee or the inporter or
sonetines the exporter is established in the country of the clainng

Custons authorities;

(ii) Each tine the Custons authority has under its control the goods and
the vehicle (explanatory note 10.01);
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(iii) O even each tine the proof of the reception of the goods by a
consignee is established in the country of the clainng Custons authority.

If the person that is directly liable does not conply, then and only then
does the appeal to the joint and several guarantee of the association
beconme possi bl e.

The Custons authority nust then issue the request for paynment to the
guar ant eei ng associ ation and join a copy of the docunentation proving the
steps it took towards the person directly liable or any other person and
whi ch proved to be unfruitful and thus allowing the justification of the
appeal to the joint and several guarantee of the guaranteeing association

(b) Each tinme the appeal to the main person liable is not possible, that is to
say that this person cannot be reached, has di sappeared or is sinply not

identifiable, i.e. each tine the procedures and neans available to a State
administration do not allow to reach the nmain person liable, then the joint
and several liability of the guaranteeing association cones into being. The

Custons authority mnmust then send a request for payment to the guaranteeing
associ ation on the basis of its binding guarantee.

D. PROOF TO BE PRODUCED TO BENEFIT FROM THE JOINT AND SEVERAL GUARANTEE OF
THE GUARANTEEING ASSOCIATION

l. Princi pl es

9. The appeal to a guarantee, whatever its nature, supposes that the creditor
denonstrates and justifies his right to benefit fromthe guarantee. This
right manifests itself in particular with the proof that the debt held on the
debtor(s) is:

- certain, i.e. established in its principle and its anpunt;
- cash, i.e. that it can be expressed in a deternined anount of noney;
- due, i.e. that the creditor can require its paynent.

I'l. Consequences on the appeal to the guarantee of a guaranteei ng associ ation

10. The wording of articles 8. 1. and 8.7 as well as the general principles of
the applicable |law establish clearly that any creditor who requires the
paynent of a debt by a guarantor mnust justify vis-a-vis the guarantor his
right for the paynment. Thus, towards the guaranteeing association, the
Custons administration will have to:

(a) Establish that the appeal to the guarantee really is the consequence of
the use of a TIR carnet regularly taken into charge. To this end, it wll
produce, with the notification of non-discharge, a copy of the nanifest of
entry on its territory, voucher No 1.

(b) Express its requirenents within the deadline prescribed by the TIR
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Convention (article 11).
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(c) Establish that the appeal to the guarantee of the main person |iable cane
to nothing or that the appeal to this guarantee was inpossible because of
factual and | egal circunstances which shoul d be indicat ed.

(d) Specify and detail - per TIR carnet nunber - the calculation of the
duties, taxes and excise due in order to allow the guarantor to verify its
exactness and in particular to check whether the total anount clai ned does not
exceed t he anobunt of the guarantee given by the association according to its
Deed of Guarantee towards the authorities concerned.

11. Under such conditions, the appeal to the joint and bindi ng guarantee of

t he guarant eei ng associ ati on can be established. The guaranteei ng associ ation
still has the right to dispute and to oppose such a paynent claimin [ine with
exi sting international and national regulations.




