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Note by the secretariat

A I NTRODUCTI ON

1. During the sessions of the informal ad hoc group, established by the Wrking Party to
prepare a nodel of a Container Pool Agreenent, a nunber of issues linked to the

i npl ement ati on of the Convention were discussed. |In this paper the secretariat has tried

to summari ze some of these issues, including a nunber of interpretations of certain
provi sion of the ECE Convention as considered by the ad hoc group. These renmarks and
interpretations are views of the secretariat to initiate a discussion on the preparation
of comments on the provisions of the Convention. The preparation of such comments was
suggested by the Wrking Party at its seventy-sixth session (TRANS/ Wp. 30/ 151, par agr aph
56) .

The distribution of docunents of the Inland Transport Conmittee and its subsidiary
bodies is limted. They are distributed only to governnents, to specialized

agenci es and to governnental and non-governnental organi zati ons which take part in
the work of the Conmttee and of its subsidiary bodies, and should not be given to

newspapers or periodicals.
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B. USE OF POOL CONTAI NERS | N | NTERNAL TRAFFI C

2. Article 4 of the Convention provides for unlimted use of Pool containers in interna
traffic, ... provided that the conditions laid down in article 5 are conplied with.

3. Article 5, paragraph 2 of the Convention stipulates that each Contracting Party nay
deci de whether the containers of a Pool nenber established inits territory shall neet the
conditions contained in the national |egislation concerning adm ssion and unrestricted use
ininternal traffic onits territory.

4. A conflict between the above provisions of Article 4 and Article 5, paragraph 2 night
therefore be construed. The interpretation proposal given bel ow may avoid such a

m sinterpretation

Interpretation proposal

5. The wording of Article 5, paragraph 2 stens froma conpronise arrived at by the
Working Party. Sonme countries had felt that all containers put at the disposal of a Pool
by a Pool nenber need to be in free circulation in the country in which the Pool nenber is
established, i.e, if the national Pool nenber contributes 100 containers to a Pool, all
duties and taxes, if applicable, due for these 100 contai ners nust be paid. As this
position was not shared by all del egations, the agreed wording of Article 5, paragraph 2
leaves it up to the Custons authorities of countries, that are Contracting Parties to the
Convention whet her the paynent of duties and taxes on national containers to be put at the
di sposal of the Pool would be requested or not.

6. However, once these containers are put at the disposal of the Pool and the Poo
agreenent has been approved, all facilities provided for by the Convention apply to al
Pool containers, including unrestricted use of these containers in internal traffic as
long as the principle of equival ent conpensation is conplied wth.

7. The intention of the provisions in Article 5, paragraph 2 was certainly not to allow
Contracting Parties to prohibit or restrict free internal use of Pool containers inits
territory. Such an interpretation of Article 5, paragraph 2 would not be in line with the
objectives and the spirit of the Convention and woul d take these provisions out of

cont ext .

C MARKI NG AND | DENTI FI CATI ON OF CONTAI NERS
8. Article 5, paragraph 3 (a) of the Convention stipulates that "...containers bear

durabl e and uni que nmarks agreed upon in the Pool agreenent, which shall allow
identification of the containers;...".
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9. Article 5, paragraph 1 (b)(ii) requires Pool nenbers to "...keep records, for each
type of container, showi ng the novenent of containers so exchanged;..."

10. Article 9, paragraph 2 of the Convention provides for the control by Custons
authorities of the list of the nunbers of containers placed at the disposal of the Poo
and the nunber of Pool containers of each type inits territory.

11. The above Articles provide for nmarking and identification requirements in the Poo
agreenent and in the records to be kept by Pool nenbers

12. The question may arise whether this means that specific containers need to be
allocated to a Pool or whether it is sufficient for a Pool menber to allocate to the Poo
a certain nunber of containers by type. Two possible interpretations are el aborated

bel ow.

Interpretation |

13. If individual containers need to be allocated to a Pool and if the identification
nunbers of these containers need to be contained in the Pool agreenent, Pool nenbers woul d
only be able to use these specific containers under the Convention. Custons authorities
woul d be able to verify, for instance at the border, whether a specific container bel ongs
to a specific Pool or not, using the information contained in the Pool Agreenent.

14. As container operators usually do not know in advance which of their own containers
or which containers of other conpanies with which they have sharing arrangenments, are used
for certain transport operations covering Pool territories, such a requirenent will be
very restrictive and will not allow, in nmany cases, efficient container operations -

which is one of the main objectives of the Convention

15. To nmintain operational flexibility, container operators mght thus need to put al

of their containers, which mght possibly be used in traffic between and in Contracting
Parties to the Convention, into the Pool. Wile this may be a feasible, though burdensome
option for sone land transport operators, others, particularly nmaritime container
operators, wWill only do so if duties and taxes, where applicable, are not required by
Custons authorities for putting containers at the disposal of the Pool. This is because
at present, the majority of maritine containers are not in free circulation and are using
whenever required for inland transport, existing tenporary adm ssion procedures

16. However, it seens unlikely that Custons authorities will refrain fromrequiring
containers put at the disposal of a Pool to be in free circulation. If no duties and
taxes woul d need to be paid for these containers, operators would be inclined to put as
many of their containers as possible into a Pool or Pools and as a consequence, apart from
a considerable drop in tax revenue, no nore restrictions would apply for the use of
foreign containers in domestic traffic (if countries would like to provide such extensive
l'iberalization of internal container traffic, the Convention may seemto be superfl uous).
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17. Therefore, it seens that the above interpretation of Articles 5 and 9 is not be in
line with the spirit of the Convention as it nmay not provide additional facilities to nany
cont ai ner operators.

Interpretation |I:

18. If only the nunber and the types of containers need be stipulated in the Poo
Agreenent, container operators could use all of their own or any other containers under
the Convention as |long as the nunber and the types of containers used in the territory in
whi ch they are established is not above the nunber and in line with the type of containers
all owed and stipulated in the Pool Agreement. Custons authorities, however, would not be
able to verify easily at the border whether a specific container is used in a Pool or not.
They woul d need to contact the contai ner operator who woul d have to furnish proof that
the particular container falls under a certain Pool. Custons would then only be able to
nmake spot checks at the container operators control centres using the container markings
identified at the border

19. Following this interpretation, it is obvious that contai ner operators (Pool nenbers)
nmust keep records of each individual container in order to allow the identification by
Custons authorities of containers that are part of a certain Pool. These records nust

al so show, at any given time, the nunber of these individual containers by type in the
territory in which the Pool nenber is established

20. The informal ad hoc group established by the Wrking Party felt that interpretation
Il would seemto be acceptable and in line with the spirit of the Convention, provided
that Custons authorities could ensure an effective control of the principle of equival ent
conpensation. Further investigation into this aspect need to be made. Del egations are
invited to report on the results of their inquiries on this matter.

D. OTHER | SSUES AND QUESTI ONS TO BE RESOLVED

(a) Should Custons authorities, approving the Pool Agreenent, allow individual containers
to be put at the disposal of nore than one Pool at the sane tine?

21. The informal ad hoc group was of the view that such a procedure should not be all owed
as it would lead to a situation where for one national container put at the disposal of,
for exanple, two Pools, two foreign containers could nmake use of the facilities of the
Convention, i.e., they could be used in internal traffic without restriction. However

the question still needs to be exam ned as to how Custons authorities can verify that such
a situation exists in case the individual containers are not listed in the Poo

Agreemnent s.

(b) Can damaged and/or destroyed Pool containers be replaced within a Pool ?
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22. It seens that there does not need to be any restriction in this respect, as |long as
the records kept by Pool menbers show clearly the replacement of containers put at the
di sposal of the Pool

(c) How often can the list of containers in the Pool Agreenment be changed (i.e., change
in the nunber and type of containers put at the disposal of the Pool, etc.)?

23. As any nodification of the Pool agreenent must be approved by all Custons authorities
of all countries concerned by the Pool, it does not seemto be feasible to effect changes
too often, as it entails considerable admnistrative costs. |In this connection, the
question shoul d be considered whether a mininumtinme period between nodifications be
determined in the Mddel Pool Agreenent?

(d) To what extent would the new Convention nake work for Custons authorities nore

conpl i cated?
24. In theory, there should be a decrease of work with the inplenentati on of the new
Convention (see booklet: "Introduction to the Customs Container Pool Convention"). It

nmust however be recogni zed that the provisions of the Custons Container Pool Convention
will be applicable together with the existing schemes for tenmporary inmportation in the
countries, that are Contracting Parties to the Custons Conventions on Containers of 1956
and 1972 or the Istanbul Convention on Tenporary Adm ssion of 1991. Wile the traditiona
concept of tenporary inportation requires the registration of each individual container
upon inportation, the concept of equival ent conpensation in the new Custons Contai ner Poo
Convention no | onger requires such a procedure and replaces it by the verification of the
records of the container operators.

25. The question now arises as to what extent Custons authorities could apply the
facilities of the new Convention in daily practice and do away with the individua
registration of containers used in a Pool as long as the traditional concept of tenporary
adm ssion is being used in parallel?

(e) How nust the Pool Agreenent be approved and by whon?

25. It may be clarified that the Pool Agreement nust be accepted in the same formby all
Pool nenbers and by all Custons authorities in the territories in which the Pool is
operati ng.

(f) Wio nust keep the bal ance of exported and inported containers in line with the
princi pl e of equival ent conpensati on?

26. The individual Pool nenbers established in the territory of a Contracting Party is
responsi ble for ensuring that a balance in line with the principle of equivalent
conpensation is ensured (Article 5, paragraph 1 (a) (iii)).
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(g) Wio may be a Pool menber?

27. A Pool nenber may be an individual firm an agent of a multinational conpany or
possi bly a nunber of container operators which have forned a national group which in the
context of the ECE Convention can be regarded by national Customs authorities as one Poo
menber. Thus a Pool Agreenent could be established between Pool nenbers which all belong
to a single conpany that has agents in the territories of countries in which the Pool is
functioning. The Pool Agreenment could al so be established between Pool nenbers, all

bel onging to different national conpanies or between Pool nenbers where each individua
Pool menber is conposed of different conpanies acting together for the purposes of the
Convent i on.

28. It is, however, inportant that Custons authorities can, at any tine, control the
records of the Pool nmenber established in its territory in accordance with Article 9 of

t he Convention

(h) How to calculate the container bal ance over 12-nonth periods?

29. It seens that for purposes of establishing the balance, in accordance with Article 5
paragraph 1 (a) (iii) of the Convention, it may not be enough to sinply deduct, during a
12-nonth period, the nunber of exported containers fromthe nunber of inported containers
and subject the remainder to duties and taxes, if appropriate. Such a calculation could
lead to a hypothetical situation where in case of 100 containers put at the disposal of a
Pool, 10,000 containers are inported and used in the territory of a country during 364
days of the year, and on the 365th day 9,500 containers are exported to fulfil the

requi renents of the bal ance to be kept.

30. In order to exclude such possibilities, it mght be appropriate to use as an

i ndi cator for the balance to be kept by Pool nenbers the concept of container-days, i.e.

a container which has been inported and is being used in a country for 30 days woul d count
as 30 container-days. Wiether up-to-date information using such an indicator could be
furni shed to Custons authorities by container operators may need to be established




